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At a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday, 
the 4th day of May, in the year of 
our Lord one thousand eight hundred 
and eighteen— 

PRESENT, 
The Honourable 
CADWALLADER D. COLDEN; 
Mayor of the City of New-York, 


or 
RICHARD RIKER, Recorder. 
A. L. UNDERHILL, 
and 
ARTHUR BURTIS, 
HUGH MAXWELL, District Attorney. 
Joun W. Wyman, Clerk. 


Aldermen. 


GRAND JURORS. 


Benjamin Butter, Foreman. 
Cares Brusn, Sotomon Levy, 
James Vorey, Joun F. Ranpo.rn, 
Davin 1. Anperson, GeRSHOM SMITH, 
Jos. F. Ranpoten, Epmunp I. Rocers, 
Rosert Bucuan, Apo_rnus WaLpRON, 
Joun Y. Cepra, James PaLMer, 
Joun T. Dotan, Monpecar Myers, 
ALexanpDeR Fatis, Witt. ManpeviL_e, 
Joun B. Graves, Eeenezer I. Wuire, 
Davin Gassnern, Exipna. WILLIAMS, 

Witiiam JOHNSON. 


{ ABATEMENT—JURISDICTION—BREAKING 
THE SEAL OF ANOTHER’S LETTER. ) 


CHARLES GILL’S CASE. 


Maxwe tt, Counsel for the Prosecution. 
Price, Counsel for the Defendant. 


By the 15th section of the statute of the United 
States, concerning “Post-officesand Post-roads,” 
(1 Graydon’s Dig. p. 341.) it is enacted, that “If 
any person shall take any letter or packet not 
containing any article of value, or evidence 
thereof, out of a post-office, or shall open any 
letter or packet which shall have been ina 
post-office, or in the custody of a mail carrier, 
before it shall have been delivered to the 
Person to whom it is directed, with design 











——— _—=- 


to obstruct the correspondence, or to pry into 
avother’s business or secrets; or shall se- 
crete, embezzle, or destroy any such mail 
letter or packet; such offender, upon convic- 
tion, shall pay for every such offence,” &c. 
It was held that the jurisdiction of the court of 
General Sessions over an offence of this de- 
scription was not ousted by this act; such of- 
tence being a misdemeanor at common law. 


During the last term the defendant 
was indicted for a misdemeanor at com- 
mon law. The indictment consisted of 
six counts, the two first of which alle- 
ged, in effect, that the defendant, being 
an evil disposed and mischief-making 
person, and the interceptor of other 
people’s letters, and intending to vex 
and impoverish one Charles Rumley, 
and to pry into his private affairs, and 
to disclose his private correspondence, 
on the first day of October, 1817, at the 
city and county of New-York, did as- 
sume the name of Rumley, for the pur- 
pose of obtaining from the clerk of the 
general Post-office in said city, a cer- 
tain private sealed letter, written by 
some person, to the jurors unknown, 
and directed to Rumley—that by means 
of such device the defendant obtained 
such letter, broke its seal, and read and 
disclosed the contents, to the great dam- 
age, &c. 

The second count was for personating 
Rumley, and by that means obtaining 
such letter. The third and fourth counts 
charged the defendant with having as- 
sumed the name of one William Tap- 
pling, and personating him, with the in- 
tent of prying into his private corres- 
pondence by letter with one William 
Shepherd ; and by that means obtaining 
from the Post-office, a certain letter 
written by Shepherd to Tappling, di- 
rected to the care of the said Charles 
Rumley. 

The variation of the offence in the 
two last counts we do not deem material 
to be stated. 

To this indictment the defendant inter 
posed the following plea. 
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«And the said Charles Gill, in his 
own proper person, comes and says that 
this court ought not to take cognizance 
of the plea aforesaid, because, by the 
constitution and laws of the United States, 
the circuit court of the United States 
has full and exclusive cognizance of the 
several matters alleged in the plea afore- 
said. And this he is ready to verify,” 
&c. The plea was verified by the usual 
athidavit. 

Price, in support of this plea, read to 
the court that part of the eighth section 
of the constitution of the United States, 
delegating to Congress the power of es- 
tablishing ‘* Post-otfices and Post-roads,”’ 
and authorizing that body * ‘To make all 
laws which shall be necessary and pro- 
per for carrying into execution the fore- 
going powers, and ail other powers 
vested in the goveriumenut of the United 
States.” 

The Congress, by virtue of the pow- 
ers so delegated to them, had passed an 
act, rendering it penal to commit the 
offence set forth in this indictment.— 
That body had, therefore, assumed a 
jurisdiction over the subject-matter, and 
that jurisdiction was exclusive. 

The counsel contended, that should 
the defendant be convicted on this in- 
dictment, he could not plead this in bar 
to a subsequent prosecution under the 
laws of the United States. 

In cases of patents and in treason, the 
federal courts have an exclusive juris- 
diction which the state courts have 
never assumed. 

The counsel, in support of his argu- 
ment, cited to the court the case of As- 
pinwall Cornwell, Lynch, and others, 
(11th Johns. Rep. 549.) 

Maxwell admitted that the courts of 
the United States, by the provisions of 
the statute, had jurisdiction over offen- 
ces of the nature set forth in this indict- 
ment; but he contended that it did not 
follow that their jurisdiction was exclu- 
sive. This was an offence at common 
law, and existed prior to the passing of 
the act. As such this court had a right 
to maintain cognizance thereof. 

The Congress have a right, by the 
constitution, to pass laws in relation to 
the public securities and coin of the 
United States ; and yet a prosecution for 











the forgery of bank bills of the United 
States, or for counterfeiting their coin, 
may be maintained in the state courts, | 
So also a nuisance maintained on a pub. | 
lic post road may be removed, through 
the interposition of any court having Cog: 
nizance of common law offences. 

There is a law of the United States 
against sinking a ship at sea, (2d Gray. 
don’s Dig. 94,) and yet a prosecution in 
this court was maintained tor a conspi- 
racy to effect that object. (Roget's case, 
2d vol. City-Hall Recorder, p. 61.) 

Sut it is questionable whether the 
statute of the United States contemplates 
the offence set forth in this indictment. 
The charge is that the defendant assumed 
the name and personated another, for the 
purpose of prying into his business—an 
offence clearly cognizable by the com- 
mon law, and not within the statute of 
the United States. 

It cannot be denied but that the pro- 
secutor, fur an injury of this nature, if 
he had suffered damage, mieht nmruntain 
a civil action: but if the United States 
have exclusive criminal jurisdiction over 
ihe offence, for a stronger reason, their 
jurisdiction ought to be exclusive in a 
civil point of view, which ts absurd. 

After the arguments of the counsel, 
the recorder adverted to several cases, 
concerning which the constitution had 
delegated to congress the power of pass- 
ing laws, but over which the state courts, 
notwithstanding, had jurisdiction. Con- 
gress had a right to establish a national 
bank, and yet a forgery, committed in 
relation to United States’ paper, was 
punishable in the state courts. ‘This had 
been decided in the Supreme court. 

The oifence laid in this indictment ié 
a misdemeanor at common law ; and the 
Judgment of the court on this plea is, that 
the defendant answer over. 

The defendant having pleaded in chief, 
on the &th of May instant, the cause was 
brought to trial. 

It appeared, in evidence, that the de- 
fendant formerly resided in London, and 
having become embarrassed in bis affairs. 
embarked for this country, leaving his 
family, consisting of a wife and three 
children, in England. Thomas Shep- 
herd, of London, was one of the credi- 
tors ‘of the defendant to a considerable 
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mount ; and, as appeared from the tes- 
imony on his behalf, before his removal, 

vas on very intimate terms with the de- 
fendant, insomuch, that in the absence 
of each other they were in the habit of 
pening and reading each other’s letters. 

I'o what period, prior to the removal of 
he defendant to this country, thes inti- 
racy continued, did not appear but, 
{rom the tenor and complexion of « one of 
he letters written by Shepherd, directed 
o the care of Rumley, which we shall 
otice hereafter, it appeared that the 
eelings of Shepherd were decidedly hos- 
ile towards the defendant. 

On the 12th day 6f August, 1817, Shep- 
verd wrote a letter to William Tappling 
n this country, directed on the back 
‘Mr. William Tappling, Mr. Charles 
Rumley, Leather Japanner, near the 
Horse Ferry, Brooklyn, near New-York 

America.’ The letter having been put 
on board a ship, was brought to this city, 
ind put into the post-oflice—the post- 
mark being of the 17th of October. 

In the letter, which was read in evi- 
dence, the writer commences, by in- 
forming ‘Tappling, that be had written 
Ch irles by the Venus ; but fearing the 
letter might miscarry, he, Shepherd.writes 
to inform Tappling of Gill’s tricks. The 
writer further states, that he had written 
in his former letter to Tappling, by no 
means to inform Gill of the writer’s in- 
tention of coming out to America; as, 
tn that case, Gill would be off to prev ent 
seeing bin, 

he writer proceeds to inform his 


correspondent that Gill had wronged him |} 


out of nearly a £1000 pre vious to his re- 
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considerable acrimony against Gill; and 
in several places the writer calls him a 
thief. 

From the aflidavit of Giles German, 
tiled in the police- office, but which was 
| not introduced in evidence, it appeared 
that in the month of October last, he saw 
the defendant take the letter in question, 
and also another from Shepherd, direct- 
ed in the same manner, out of the post- 
ollice, carry them on the battery, break 
the seals and read them, and offered 
them to the deponent to read—was much 
elated at his exploit, and said he had out- 
| generalled them, &c. 
| Charles Rumley, on being sworn, tes- 
tified, that in the month of March last, 
he ascertained the above facts, in sub- 
stance, by German, and calling on the 
defendant, accused him of intercepting 
the letters, which he at first denied, but 
afterwards admitted the fact, but re- 
fused to deliver the letters, one of which 
he acknowledged he had sent back to 
Shepherd. 

‘The witness, at the time of the recep- 
tion of the letters, resided in Babylon, 
on Long Island, a fact with which the 
defendant was acquainted, having fre- 
quently conferred with him. 

Allen Peacock, on being sworn, stated, 
that he was present when Gill brought 
the letters from the post-office, when 
he said of Rumley, ‘*Oh! the rascal— 
I’ve found him out.” 

The defence of the defendant was 
| principally attempted on the ground, that 
(on the 27th of July, 1817, bis family 
embarked on board a ship for this coun- 
try ; that the vessel did not arrive 








moval from “Engl: ind, under the pretei ice |} in this city, until the 27th of October 


of sending him the money from this 
country ; but that Gill had not, in any 
of his letters, even mentioned the 
writer’s name. 

The writer then advises his corres- 
pondent to behave to Gill as if he, Tap- 
pling, had not received the letter—and 
ilso, if possible, to get in Gill’s. debt 
about £200, because, by reason of some 
bills, for the payment of which Tap- 
pling was responsible, and which the wri- 
ter had endorsed before he left England, 
for the benefit of Gill, he would owe 
Tappling that sum. 


This letter was otherwise written with 


|| following, and that being very solicitous 


for the fate of his family, and knowing 
of the arrival of these letters from his 
friend Shepherd, he intercepted them, 
under the expectation that they contained 
information touching his family. 

The facts in relation to this tedious 
voyage, were satisfactorily established by 
Eliza Gill, the defendant’s daughter. 

The case was ably summed up by 
the respective counsel. 

The recorder charged the jury, in 
pointed terms of reprobation against the 
offence, with which the defendant was 





charged. His honour stated to the jury, 
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that the breaking a seal and opening a 
private letter, was an offence which 
ought never to be tolerated in this coun- 
try, except in some peculiar cases, which 
he enumerated : 

A confidential clerk, intrusted with 
the business of his principal, in his ab- 
sence, might be supposed, in breaking 
open his letters, to act under an actual 
or implied license. In cases of war, or 
other public calamity, letters may be in- 
tercepted for the purpose of detecting 
and defeating the designs of an enemy. 
Or, even in times of peace, and for the 
purpose of detecting crimes, the police 
may cause private letters to be broken 
open. 

His honour recurred to the principal 
ground of defence, above stated, and 
charged the jury, that this was no ex- 
cuse ; inasmuch as he neglected, and af- 
terwards, when called on by Rumley, re- 
fused to deliver the letter, having re- 
turned the other to Shepherd. 

His honour concluded his charge by 
saying, that the defendant, according to 
the evidence, stood before the court and 
jury without excuse, and that the offence 
of which he was charged, struck at the 
root, as well of the most important con- 
cerns, as of the most endearing relations 
in society. 

The jury found him guilty ; and on 
the last day of the term, he was fined 
$ 50 and the costs. 


ee 
(PRACTICE—-CONSTRUCTIVE CONTEMPT.) 


In the matter of ISAAC A. VAN HOOK. 


Price ond Ganpenien, Counsel for the 
Defendant. 


To assert of, and concerning, the grand jury as 
a body, while they are sitting, that they are 
incompetent to the discharge of their duty, or 
to make such assertion concerning any indivi- 
dual on the jury, is contemptuous; but such 
assertion relative to an individual member is 
not such a contempt as will induce the court to 
proceed against the party by attachment. 

The answers of the party, under oath, to whom 
interrogatories are administered, in a matter of 
conteinpt, must be relied on as true. 


During the term of March last, a re- 
presentation was made to the court, on 


‘an attachment should not issue against 


behalf of the grand jury, against the de. 
fendant, one of the counsellors of th: 
court, for certain contemptuous ey. 
pressions, alleged to have been mad 
by him towards that body, while sitting 


March, in open court, Nicholas C. Eye. 
ritt, foreman, and Samuel Leggett, and 
James Oakley, members of the grand 
jury, on being examined, under oath, 
stated, that the defendant reflected op 
the grand jury, by declaring to the above 
persons that the grand jury were perse. 
cuting individuals, instead of doing the 
public justice, and that some of the grand 
jury had been draggéd out of gambling 
houses. 

The court directed a rule to be en- 
tered that the defendant show cause, by 
the first day of the following term, why 


him for a contempt. 

On which day the defendant appeared 
personally and by his counsel, who con- 
tended that the matter alleged agains 
the defendant having been uttered out 


as a grand jury. On the 14th day olf 








of court was not a contempt; and they 
further read an affidavit of the defendan! 
stating that he never did charge the grand 
jury as a body with being influenced in 
their decisions by improper motives; 
but that he alluded to certain individuals 
on the jury, and to them solely. 

The recorder decided that this was 
not a sufficient cause to discharge the 
rule, which, by order of the court, was 
made absolute, and the defendant was 
required to give security for his appear- 
ance in court, de die in diem. 

On the 9th of April, Maxwell filed in- 
terrogatories with the clerk, to be admin- 
istered to the defendant. 

The first interrogatory required the 
respondent to answer, whether the char- 
ges were made against the integrity of 
the grand jury as a body, and the second, 
whether such charges were made con- 
cerning any individual on the jury, in 
his or their capacity as a member of the 
grand jury. 

On the 18th day of April, the respon- 
dent answered under oath in open court 
—to the first interrogatory, in effect, that 
he never did call in question the inte- 
grity of the grand jury asa body, and to 








the second, in substance, that at the 
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close of the Sessions in March 


term |! 
last, he had a conversation with two of |) 


(FORGERY—CERTIFICATE OF THE PROOF 
OF A DEED.) 


the grand jurors out of court in front of || . 


this Hall, 


that grand jury who were unfit and un- | 
qualified, owing to their want of capacity, 
and being under the government and | 
control of improper fe relings, to discharge 

the duty of grand jurors ; that he per- 
sonally knew them to be so, unfit, or words || 
of that import : that he spoke of them as 

individuals, and referred to them as such, 
&e. And that he did not allude to any 
act of the grand jury as a body. 

These answers were delivered by the | 
respondent, in writing, to the clerk, who 
filed them. 

On the first day in this term the mayor, | 
in his decision on this matter, classed this | 
under the head of constructive contempts. 

After adverting to the documents on 
file, he said that the answers of the de- 
fendant to the interrogatories, were the 
only evidence which, under the aspect 
of the matter, 
court. In the answer 
terrogatory, the respondent admits, that 


during the sitting of the grand jury in| 


March last, he declared to certain per- 
sons on the jury, out of court, that there 
were certain individuals upon that grand 


jury, who were unfit and unqualified, 


owing to their want of capacity, and be- 
ing under the government and Control 
of improper feelings, to discharge the 
duty of grand jurors. 


His honour said, that though he did 


not intend to ny that this was not a! 
1 his view, as the at-| 
tachment Rang a pi arty for a contempt i! 


contempt, vet,” 


was a high prerogative proceeding, and 
is the party was thereby deprived of a 
trial by jury, he did think, that unless 
these constructive conte mpts were of an 
ageravated nature, and such as were cal- 
culated to impede the due administra- 
tion of justice, the court ought not to 
proceed with that rigour and severity 
Which the process by attachment re- 
quired. 

The court, therefore, would not pro- 
ceed further on this matter. “he re- 
spondent was discharged. 


VOL. I. 


and in that conversation said | 
that there were certain individuals upon 


could be regarded by the | 
to the second tn- | 








PETER FAULKNER’S CASE. 


t Maxwexr, Counsel for the Prosecution. 


I BLAKE aed Ten Broeck, Counsel for the 


Prisoner. 
| \ Master in Chancery is not authorized by the 

statute relative to deeds, to take the acknow- 

ledgment of a deed for land not within the state 
1 rhe instrument upon which an indictment for 
; forgery is predicated, if created by statute, 
must be conformable to its provisions. 


The prisoner was indicted under the 
second section of the ‘Act to prevent 
forgery and counterfeiting,” for forging, 
on the 29th day of December last, the 
certificate of John A. Graham, a master 
in chancery in and for the State of New- 
York, of the proof of a deed for land 
lving in the Illinois Territory. The in- 
dictment consisted of three counts, the 
first of which, after reciting that the 
prisoner, on the 3d day of January last, 
had in his custody and possession a cer- 
tain deed, bearing date December 29th, 
1817, between George Somers, a soldier 
in the dist regiment of the United States 
Infantry, of the first part, and Peter 
Maulkner, of, &c. of the second part— 
by which deed Somers, in consideration 
of $150, conveyed to Faulkner one bun- 
dred and sixty acres of land, being in the 
northwest quarter of section twenty- 
four, of township three, north in range, 
six west, in the tract appropriated for 
military bounties, in the Iilinois Terri- 
tory (in pursuance of an act of Congress) 
is the same was conveyed to Somers by 
! ‘ers patent, bearing date the 15th o1 
1817—alleged that the pri- 
on the day. first above mentioned, 
feloniously did forge and counterfeit an 
endorsement on the said deed, purport- 
ing to be a certificate of the proof of 
the said deed, as follows, that is to say : 
‘1, John A. Graham, one of the masters 
in chancery for the sud nine do certify, 
that on this third d: iy of. yay in the 
year 1818, personally uppeared before 
me William Delanoy of the city of New- 
York, who, being duly sworn, did depose 
and say, that he was present and did see 
the within named George Somers exe- 
‘ 9 





November, 


soner, 
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cute the within indenture, and that the |! 


said George Somers acknowledged that 
he executed the same for the uses and 
purposes therein mentioned, and that he 
became a subscribing witness with Fi 
Holmes at the same time : wiaeneibiin 
there being no interlineations or era- | 
sures in the said instrument, | allow it, 
to be recorded. 
Joun A. Gramam, 
Master in Chancery.” 

The deed, above in part recited, was 
set forth at full length in the indictment ; 
and the said William Delanoy and Eli | 
Holmes appeared to be subscribing wit- 
nesses. 

The second count contained the saine 
recitation as the first, and charged the 
prisoner with having uttered and pub- | 
lished the said certificate of proof with 
an intention to defraud one Jehn Fagan ; 
contrary to the form of the statute, &c. 
and the third count containe d, in its re- 
cital, the substance of the deed and cer- 
tificate, and concluded by charging the | 
prisoner with the forgery thereof. 

Maxwell opened the case to the jury, | 
by saying, that it was with 
inexpressible regret, 
sion his official duty compelled him to 
proceed in this prosecution. 
soner at the bar, continued the counsel, || 
Was a soldier, and as I understand, 
officer in the army during the Revolu- || 
tionary war ; his family is large, and he | 
has hithe to, 
transaction which gave rise to this prose- 
cution, sustained an irreproachable cha- || 

racter. It is a lamentable consideration, | 


that the prisoner, trom the commanding | 


eminence of reputation on which he 
stood, and might have so continued to stand, 
should so suddenly have sunk to the de- 
graded state in which he appears 
fore us, 

He is indicted for the forgery of the 
certificate of proof of a deed. He went 
to the office of Dr. Graham, a master in 
chancery yin company with one De ‘lanoy, 
and having j in his possession the deed in 
question, on which there appears a name 
purporting to be the signature of Dela- 
noy as a subscribing witness. The son 
of Dr. Graham, by his f futher's direction, 
wrote the certificate, which I shall pre- 
cently intreduce in evidence. Dr. Gra- 


be- 


'} certificate 


feelings of i 
that on this occa- |; 


The pri- || 


alt | 
| 


and before the unfortunate | 


NEW-YORK 


ham not being satished with the exam) 
Delanoy, refused to sign th 
as a master, and the prisone; 
‘then departed, promising to bring the 
| other subscribing witness. 
| The prisoner | forged the 
' Graham to the certificate, and it was af. 
| terwards carried by James Cowan to the 
j || clerk’s oflice in this ¢ ity, for recording, 
i i whe ‘re the forgery was detected. 
| Jt will be shown that the prisoner 
1 previous to his arrest, had a conference 
} 'with Dr. Graham, and acknowledged that 
he had committed the forgery, and attri- 
buted the act to his distress. 
} It was proved by John A. Graham ané 
\ John Lorimer Graham, his son, that on 
‘the third of January last, the prisoner | 
r ‘ame to the oilice of the witness first | 
| nanted, in company with William Dela- 
inoy, and wished that witness, a mas- 
lter in chancery, to take the acknowledg. 
ment of the deed before me ntioned, on 
1 which the name of the said Delanoy, and 
j that of Eli Holmes appeared as subserib- 
1 ing witnesses. ‘The first directed the 
| othe 'y witness, then a student at law in 
Mr. Anthon’s ollice, to write the usual 
ceriificate of proof on the back of the 
deed; after which Delanoy was sworn 
by the master in the usual manner, and 
‘testified that he did not see Geor: ge So- 
mers execute the deed ; and the maste 
| then told the prisoner that the certificate 
‘| of proot could not be eranted ; to which 
ithe prisoner said that Del: inoy Was stil- 
| pid, and promise dd to bring the other sub- 
iseribing witness. ‘he prisoner departed, 
but did not again return with that witness 
as be promised. 
The first time the master 


i nation of 


name of Dr 


| 
| 
| 


das 


| 
! 
} 
} 


' 


i saw the 
| deed again was in the police office. 

| It further appeared, by the testimony 
‘of Dr. Graham, that after the detection 
|of the forgery the prisoner wrote him 
itwo letters on the su bject, which were 
read in evidence, in one of which the 
prisoner apologizes for the improper us¢ 
nade of Dr. Graham’s name. 

This letter contained $9, sent as pari 
payment to John L. Graham, for writing 
lie had previously done for the prisoner. 

Fagan, who bought the land of Faulkner, 
brought this letter to Dr. Graham’s oflice 
on Saturday, and he informed Fagan that 
his duty compelled bim to go before the 
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erand jury and complain against the pri: | 
soner, and that he must make an apology. | 
he witness told Fagan that asthe next | 
day was Sunday, it would be better for 
the prisoner to call on him; for that he | 
was solicitous, in consideration of the | 
respectable character of the prisoner, | 
and for the sake of his family, that he | 
should not be brought to justice. The | 





predicated, even had it been genu- 
ine, would have been a nullity ; for the 
master was not authorized by any law 
of this state to take such a certificate 
of the proof of a deed. 

Atter the opening, it appeared in evi- 
dence, on behalf of the defendant, that 
by virtue of the patent for the land con- 
veved from Somers to the prisoner, 


witness had been acquainted with the |; which patent was produced and read, 


prisoner a number of vears, and had done | 


it further appeared, from the testimo- | 
ny of the witness and his son, that on | 


the othee, and had a conference with | 
Dr. Graham, wherein the prisoner ad- 
mitted that he did commit the forgery, | 
and on being asked by that witness why | 
he did so, attributed the act to his dis- | 
tressed circumstances. Dr. Graham, for 
the reasons betore stated, advised the 


and the witness, in delivering his testi- 
mony, further declared, that if money 
would have carried him there it should 
not have been wanting ; for that he then 
was extremely anxious he should escape, 
and on the trial had the same anwiety. 
The prisoner, atter the conterence, 


@ left the office, and had not proceeded far 


before he was arrested by Jacob Hays. 

John Lorimer Graham, on his cross 
examination, stated that Delanoy, when 
examined by his father touching the ex- 
ecution of the deed, said that he stened 
itas a subscribing witness, but did not 
recollect of having seen Somers execute 
the same. 

lt further appeared, from the testi- 
mony of James Cowan, a subscribing 
witness to the deed from the prisoner to 


# John Fagan, (for it appears that after the 


forgery the prisoner sold the land to Fa- 
van.) that he carried the two deeds to the 
oflice of the register for recording, where 
the forgery was immediately detected. 
The prosecution having rested, ‘len 
Broeck opened the cause for the defend- 
ant, by stating that the defence rested on 
two grounds: 1. That the facts in the 
case, already and hereatier to be de- 
tailed, would negative the idea that the 
prisoner has been guilty of a forgery. 
2. The instrament on which the two 
first counts in the indictment are 


| 
! 
| 
prisoner to escape into New-Jersey : | 
| 





} 


Somers conveyed the land to the prisoner 


'| for a fair and valuable consideration. 


After the testimony. on behalf of the 


| ‘defendant had closed, Dr. Graham, on 
the following day the prisoner cajled at |; being again called, stated, that though 


| 
\ 
| 
| 
| 


| 


j 
| 
i 
| 


| 


there appeared to be an attempt to imi- 


| tate his handwriting in the signature to 
|; the forged instrument, still, being ac- 


quainted with the handwriting of the 
prisoner, he, the witness, is positive 
that the forgery is in the hand of the 
prisoner. 

Blake, who summed up on behalf of 
the prisoner, commenced his defence by 
stating, that the prisoner had been an 
oficer in the American army during the 


| Revolution—that Revolution which gave 


this country existence as a nation. He 
was also a member of the ancient and 


honourable Society of the Cincinnati, 


'' composed of the sages, the heroes, and 


the patriots of our country. Not that 
considerations like these should influence 


the jury to swerve from the path of duty 


in their deliberations, but surely, such a 


-man, in the degraded situation in which 





he now stands, is entitled to all the com- 
miseration that a humane jury can feel— 
to all the attention that a diligent and 
conscientious jury can bestow. 

The detence of the prisoner rests on 
two grounds :—Ist. as to to the fact ; 
2d. as to the law. On the ground of law, 
the counsél assumed two positions, on 
which he insisted on the acquittal of the 
prisoner. 

Ist. That the instrument, alleged to 
be forged, is not a certificate within the 
purview and meaning of the statute au- 
thorizing masters in chancery to take the 
acknowledgment of deeds. 

od. That the statute, authorizing mas- 
ters in chancery to take the acknowledg- 
ments of deeds, extends only to deeds of 
land lying within this state. 

As to the fact, the counsel contended, 























that from the want of motive on behalf of 
the prisoner, joined with the circum- 
etance that he had paid a valuable conside- 
ration for the land, it was incredible that 
he could have committed the act, charged 
in the indictment, with a felonious intent. 

As to the first position, in law, assu- 
med, the counsel contended, that admit- 
ting the act was done feloniously, sil, in 
this case, the prisoner has not been guil- 
ty of forgery by any law of ‘his state, and 
cannot be convicted. 

The instrument set forth in the two 
first counts in this indictment, is a nullity 
—an abortion of the statute. An iastru- 
ment, which owes its existence to any 
statute, must, in its essential parts, com- 
ply with its requisitions, and upon th:- 
principle the prisoner at the bar founds 
his defence s—this is his strong hold, 
from which he cannot be disiodged. 

In the acts concerning deeds, which 
gives existence to that species of instru- 
ments ludin the indictment, one ot two 
principal requisitions seems lo conspire in 


the formation of a certificate of the proof! 


of a deed : 

Before taking an acknowledgment of 
a deed, 

!. ‘The master must know the grantor, 
or, 

2. If the master does not know the 
grantor, then some person must appear 
before that oflicer, and prove that he saw 
the grantor execute the deed ; aad such 
matress must be known to the music r, OF he 
must have satisfactory evidence that the 
person appearing betore him is a sub- 
scribing witness, and that he knew the 
person who executed the deed ; 
which shall be inserted in the certilicate 
of proof.* 





* The statute in this section commences thus : 
‘That every deed, conveyance, or writing, ot 
or coneerning any lands, tenements, or real es- 
tate within this stale, heretofore made or hereat- 
ter to be made, in order to entitle it to be record- 
ed, shail, except in the cases hereinafter speci- 
fed, be duly acknowledged, &e. before a master 
in chancery, &e. Provided however, That no such 
acknowledgment shall be taken, unless the officer 
taking the same shall know or have satisfactory 
evidence that the person making such acknow- 
ledgment is the person described in, and who has 
executed such deed, conveyance or writing, and 
that no such proof shall be taken unless the officer 
taking the same shall know the person making 


all of 
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| The writing, upon which the indict. 

_ment is founded, does not state that the 

imaster knew Delanoy, the subscribing | 
| witness ; and without this allegation, had | 
lthis instrument been genuine, it woul) 

have been a nullity. It could have had 

no validity in law ; and no clerk woul: 

have been authorized to record a deed 

on Which such instrument might be en 

dorsed, 

In support of this branch of his argu- 
ment, the counsel cited and read to the | 
court and jury, from Ist Vol. Starkie’s | 
Criminal Pleading, p. 101. | 





instrument, if stated with proper aver- 
ments upon the record, be such as, it 
cenuine, would be illegal, the indictment 
will be vicious and ineffectual ; and there 
fore, in the case of the King vs. Moffatt, 
‘Leach, 483,) for forging a bill of ex 


wrthout specifying the payee’s place o 
ubode, the judges were of opinion that 
the forging did not amount to a capital 

since, by the statutes (15 Geo. 
3, ¢. 51, and 17 Geo. 3, c. 30,) the bill o! 
exchange, if real, would not have been 
valid? 

The counse} argued, that if such were 
the rule established in relation to a bill 
|| of exchange, which to every common in- 
tent and at common law would have been 
valid, much more ought the same rule to 
he applied to an instrument which owed 
its very existence to a statute. 

But the second position in law, upon 
which the defence is grounded, is, that 
no master inchancery has a right to take 
an acknowledgment of any deed of land 
not lying within this state. 

‘The first section of the ** act concern- 
me deeds,” from which the authority ot 
the master is derived, refers expressly to 
lands within this state ; and as this deed, 


offence ; 








such proof, or have satisfactory evidence that he 
is a subscribing witness to such deed, conveyance 
or writing, and that such witness knew the per- 
son who executed the same, all of which shall be 
inserted in the said certificate of such acknowledz- 
ment or proof ; and in case of the examination A 
witnesses, it shall also be the duty of such officer 
to set forth in such certificate what witnesses were 
examined before him, and the substance of the 
evidence by them given —(1 Vol. Revised Laws; 
p. 369, see. 1.) 








The doctrine laid down 1s, ** that if the 
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change jor the payment of four guineas, | 
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indictment is endorsed, 


on which the instrument set forth in the 
contains a de- 
scription of lands in the Inois Territory, 
his prosecution cannot be maintained. 

Maxwell contended, that in the second 
ection of the act “ to prevent forgery 
nd counterfeiting,’* upon which this in- 

ictment was framed, the form of the 
ertilicate of proof or the acknowledg- 
xent of a deed, is not specified. The 
ct is general, and does not refer to any 
articular certificate ; and the form 
hereof doth not constitute the offence. 

if, through a mistake or inadvertence, 
ome words contained in the statute 
hould be omitted, still, the certificate 
vould be good, and the recording of the 

eed valid. 

But even if this ground is not tenable, 
till, the act in relation to deeds autho- 
izes the certificate upon which this in- 
lictrnent rests. , 

It had been argued on behalf of the 
risoner, that there were only two ways 
rescribed in the act by which the proof 
rv acknowledgment of a deed could be 
effected, 

1. That the grantor should either ap- 
pear before the master, or, 

2. The subscribing witness to the deed 
must prove it before the master, who must 
know him. But the counsel contended, 
that the statute authorized a third mode : 
In case the master cannot proceed in 
either of the two modes before pointed 
out, he is expressly authorized by the 
last clause in this section of the act, ‘* to 
take the examination of witnesses,” and to 
set forth in the certificate what witnesses 
were examined before him, and the sub- 





* “« That if any person shall forge or counterfeit, 
or be aiding or assisting in forging or counterfeit- 
ing any certificate or endorsement of the acknow- 
ledgment or proof of any deed or writing, made 
by any officer or other person duly authorized to 
make such certificate or endorsement by any law 
of this state, now or hereafter to be made, or the 
certificate or endorsement of the recording of any 
deed or writing made by the secretary of this state, 
or by the clerk of any county duly authorized to 
make such certificate or endorsement by any law 
ot this state, now or hereafter to be made, or shal! 
knowingly uiter any such forged or counterfeited 
certificate or endorsement as true, and be thereof 
Convicted by due course of law, shall be deemed 
guilty of felony."—(1 Vol. Revised Laws, p. 405, 
sec. ii) 
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stance of the evidence by them given.—- 
Such was the mode adopted by the mas- 
ter in this case. ' 

Admitting that the master is not autho- 
rized, by the act in relation to deeds, to 
take the acknowledgment of a deed for 
lands not lying in this state, still, the act 
upon which the indictment in this case is 
predicated is general, and not confined to 
a certificate of proof of a deed for such 
lands. 

The recorder, in his charge to the jury, 
presented three questions for their con- 
sideration : 

1. Has a forgery of the writing in the 
two first counts of this indictment been 
committed ? 

2. If ithas, did Peter Faulkner commit 
such forgery ! 

3. Should the second question propo- 
sed be determined by the jury in the af- 
firmative, is this a forgery in contempla- 
tion of law ? 

There is no doubt, on the evidence be- 
fore us, but that the affirmative of the 
two first questions is clearly established. 

The only question remaining is the 
third: The act ** to prevent forgery and 
counterfeiting,’ upon which this indict- 
ment is founded, states, in substance, that 
if any person shall forge any certificate 
of a proof of a deed made by any officer 
authorized to make such certificate, by 
any law of this state, now or hereafter to 
be made, on conviction, shall be guilty 
of a felony. The great question, there- 
fore, 1s, whether the prisoner has forged 
a certificate of this description. 

By recurring to the first section of the 


fact concerning deeds, it will be found, 


that a master in chancery, and several 
other oflicers mentioned in the statute, 
are authorized to take the acknowledg- 
ment or proof of deeds for lands lying in 
this state; and that section proceeds to 
prescribe the mode in which such ac- 
knowledgment or proof shall be taken. 
The acknowledgment may be made by 
the grantor, or the deed may be proved by 
a subscribing witness, as appears from the 
testimony was attempted in this case.— 
But, then, should this mode be resorted 
to, it is necessary that the master should 
either know the witness, or have satisfac- 
tory evidence that he is a subscribing 
witness, &c. and this proof, by the fur 
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ther provisions of this act, must be insert- 
ed in the certificate. 

The opinion of the court is, that this 
act does not authorize a master to take 
the acknowledgment or proof of a deed 
for lands not lying in this state, and that, 
on that ground, the defendant is entitled 
to an acquittal. 

It is also the opinion of the court, that 
the master was not authorized by any 
law of this state to make such endorse- 
ment or certificate of proof as is set forth 
in the two first counts of this indictment ; , 
for it is not stated therein that he knew 
Delanoy, or had satisfactory proof that 
he was a subscribing witness. The an- 
thorities, therefore, relied on by the 
counsel for the defendant, apply with pe- 
culiar force, and he ought to be acquitted. 

The prisoner was acquitted. 


' 
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SURROGATES COURT. 


PRESENT 


! 

SYLVANUS MILLER, Esq. Surrogate | 

of the City and County of New-York, 

on the 18th day of May, a7 the year of 
our Lord 1818. 

(COLLUSION—CONSPIRACY TO DEFRAUD 


\ 


THE DEAD.) 


On the application of JAMES SMITH, | 
the assignee, by parol, of JOHN C. | 


COOLEY, a pretended creditor of 


GILBERT G. DEAN, deceased. 


S. B. Strone, Counsel for the Applicant. 
Bocarpus, Counsel for the Creditors. 


Where manifest fraud and collusion appears on | 
the part of the administrator of an estate, who, | 
as the assignee by parol of a false account, | 
which, from every circumstance, he must have | 
known false, seeks to establish such claim be- | 
fore the surrogate, he will require the strongest | 
proof on the part of such assignee. 


On this application, James Smith, a! 
wholesale grocer of the tirm of Smith &§ 
Mills of Peck-slip, a candidate for Al- 
derman of the seventh ward, in this city, | 
during the late election, appeared as the | 
assignee by parol of John C. Cooley, and 
sought to establish against the estate of 
Gilbert G. Dean, deceased, a certain 
clan on book account, in favour of 


THE NEW-YORK 


Several of the creditors of the estas 
appeared before the surrogate to resiy 


Cooley, as appeared by an affidavit ep. 





to the Surrogate’s office. 
Margaret Dean, the widow, was called 


to establish this claim; and from her 





‘itor himself, but failed. 





Cooley, for about $900. 


las a witness on behalf of the applicay 
| 
| 


|| statement, it appeared, in substance, that 


‘in March, 1817, her husband died, an¢ 


‘that shortly afterwards, Smith offered | 
himself to befriend her by becoming ad. 


iministrator of the estate ; and that, in 
/conjunction with herself, he administer. 
‘ed upon the estate, and was the acting 
| administrator. 

| <At the time of the decease of her hus 
i band, John C. Cooley was the surviving 
‘partner of the deceased. 


patrimony, who had been brought up 


and maintained from his infancy by his 


uncle, previous to and after his marriage 
with her, unul some time in the yea 
1815, when Cooley went into business 
The partnership 
afuresaid took place in October, 1816, 
When, although by its terms Cooley was 
to furnish for the concern $300, he fur- 
nished not more than $70, and the hus- 
band about $1000. 

Almost immediately afier the decease 
of her husband, Smith and Cooley, with- 
;out her intervention, took possession ot 
ithe books and papers, and the account 
in question was trumped up by Cooley, 
for the express purpose of defrauding 
creditors. Smith favoured the design. 

Instead of applying to the surrogate to 
have the real estate sold tor the payment 
lof bona fide debts, it was contrived be- 
tween Smith and Cooley to have a suit 
; commenced against the infant children of 
ithe widow, and judgment obtained si- 
lently, for the purpose of gaining a pri- 
ority over bona fide creditors. It was 
hoped by them that the widow would be 


' 





| drawn into this scheme; and Cooley at 


one time offered her a part of the money 
which should be thus drawn from the 
estate, adding, that he would never se¢ 
her or her children suffer; and Smith 
tried to prevail on her to accord with 





his views, saying, in effect, referring t? 


the allowance of this claim, the correct. | 
ness of which had been sworn to hy | 


dorsed on the account when brought in. | 


This Cooley | 
‘| was his nephew, a young man, without 
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® purpese of further supporting his claim. 
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‘ooley, ‘‘ Let us go on; and if we suc- 
eed, one of the principal creditors, 
yhom he named, will not get 4 shillings 
nthe pound.’ At another time he tried 
o intimidate her into a compliance, by 
elling her, that if she refused to act im 
he premises in unison with him, she 
vould fall out with her own bread and 
utter. 

The widow refused to accede to the 
nfamous proposition ; before which, 
owever, Smith had furnished Cooley 
vith goods to a considerable amount on 
he strength of this pretended claim, of 
vhich he afterwards took an assignment. 





The account consisted of a charge for 
vages, from some time in the year 1810, | 
ill some time in 1815, and also of a great 
umber of items for cash lent and goods 
telivered. The witness, in the course 
f her testimony, stated that at the time 
fthe decease of her husband, she did | 
iot know, nor does she now believe, 
hat he owed Cooley any thing: that he 
told her, that had his uncle lived, he 
ever should have made the account 

against him ; but that he saw how things 
were going, and was determined to have 
lus share. She also produced a promis- 
sory note against him for ¢ 80, m favour 
of the deceased, bearing date in Decem- 
ber, 1815, which she testified, that on 
bemg presented to Cooley by her, he 
acknowledged to be justly due ; and he 
offered, if she would destroy it, he would 
pay her the money for her own benefit. 
At another time, and when he had 
possession of one of the books of ac- 
count of the deceased, she saw him 
strike out a consilerable account acainst 
himself, and write paid, on the margin ; 
asserting that it was paid. 

After the examination of this witness, 
the assignee called another witness for the 


The surrogate interfered; he said 
that the collusion was so manifest, as up- 
peared from the testimony of the appli- 
cant himself, which he could not im- 
peach, that he, the surrogate, consider- 
ed, and so he should rule, that no other 
testimony to any item of that account, or 
any other which existed between the 
deceased and Cooley, previous to their 
partnership, should be received, unless 








to the point of an express acknowledg- 


ment by the deceased that he owed Coo- 
ley a specific sum of money, before the 
partnership. 

No such testimony being offered, the 
claim was rejected. 

“There live not three good men unhang’d in 
England ; and one of them is fat and grows old 
God help the while ! a bad world I say.” 

Shak. kk. Henry IV. 


Ata SUPREME COURT of Judicature 
of the State of New-York, holden at 
.the City-Hall of the City of New- 
York, on the first Monday of May, of 
the term of May, in the year of our 
Lord one thousand eight hundred and 
eighteen— 
BEFORE 
The Honourable 
SMITH THOMPSON, Esquire, 
Chief Justice, 
AMBROSE SPENCER, 
Wa. W. VAN NESS, 
JOSEPH C. YATES, & 
JONAS PLATT, 
James Farrure, Clerk. 


( Justices 


(COLLATERAL UNDERTAKING—STATUTE OF 
FRAUDS.) 


JOHN WILT, 
US. 


DAVID PLATT. 


Rocers, Counsel for Plaintiff in error. 
Bocarovs, Counsel for Defendant inerror. 
P. purchased a boat of Platt for $50, and paid 

30 down, and drew his pramissory note for 
the balance, payable at thirty days, upon 
which note Platt requested security, and P. 
sent to W. and, in presence of Platt, asked W. 
if he would become his security, who refused 
to endorse any note as security, but said that 
he would see the money paid at the end of 
thirty days, if P. did not pay it—the boat was 
delivered. Though a recovery was had on this 
promise of W. before a justice, the judgment 
in this court was reversed. 

In error on certiorari: it appeared 
from the return, that Platt sued Wilt 
before an assistant justice in New-York, 
and declared on an account for twenty dol- 
lars, the balance for a boat, which was 
previously sold by Platt, and delivered 
to Silas Pearsall. The facts appeared 
to be, that Platt sold a boat to Pearsall 
for fifty dollars, who paid $30 down, and 
drew his promissory note for $20, paya- 
ble in thirty days, upon which Platt 
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wanted security, and Pearsall then sent 
to Wilt, and requested him to becothe 
security: he refused to endorse the 
note, but, according to the testimony of 
one witness for Platt, said that if Platt 
would deliver the boat, he, Wilt, would 
see him paid at the end of thirty days, 
and of the other, the same promise, with 
the addition—‘‘ If Pearsall does not.” 
Pearsall, however, in his testimony de- 
clared that, being present, he heard no 
such promise from Wilt. 

The defence before the justice was, 
that if any promise was made by Wilt, 
it was a collateral and not an original 
undertaking, and was within the statute 
of frauds.* (ist vol. R. L. p. 78 and 79, 
Sect. xi.) 

The jury returned a verdict in these 
words : ‘*' The note being in existence, 
if that note is cancelled, we find for the 
plaintiff $20. 

The plaintiff, before the justice, then 
produced the note, which was afterwards 
attached to the return of the justice, and 
filed in the clerk’s office. 

During the term of January last, the 
case was submitted to the court, on the 
return to which was annexed certain 
points and authorities. 

The principal point taken on behalf of 
the plaintiff in error was, that the promise, 
if any, was collateral and not original, and 
came directly within the statute : 

“That if the person, for whose use 
goods are furnished, ts liable at all, in 
such case a note in writing is necessary 
to charge the party who gives the un- 
dertaking to pay. (1 Gould’s Ed, Esp. 
N. P. p. 198.) Here Pearsall was lia- 
ble, as the note, attached to the return, 
manifestly shows. 


A point was made, on behalf of the | 
defendant in error, that whether the | 
original credit was given to Pearsall or | 


to the plaintiff in error was a question of 
fact for the jury to decide. 

During this term the court reversed 
the judgment. 





* «That no action shall be brought whereby to 
charge the defendant, upon any special promise 
to answer for the debt, default, or miscarriage of 
another, unless the agreement upon which such 
action shall be brought, or some memorandum or 
note thereof shall be in writing, and sigued by the 


= . s* > 
party to be charged therewith,” &¢ 











*.* Wishing to render the cases in this wo: 
as complete as possible, and to present to tj 
reader the reasons upon which decisions », 


founded, we extract from the xvth vol. of Joly.) — 


son’s Reports, (page 120,) the opinion of the s 
preme Court in the case of Loring vs. Halliy, 
reported in this volume, ante, pages Ist and 2, 
(See also 2d vol. p. 154) 

“© Per Curiam. A month in law iz 
lunar month, or 28 days, unless othe, 
wise expressed; (2 Bl. Com. 141.3) an: 
this, as a general rule, is recognised } 
this court in Leffingwell vy. Prierpont, 
Johns, Cas, 190.) although it is there de} 
cided, that it does not apply to bills «| 
exchange, and promissory notes ; by 
that in the computation of time, in rel; 
tion to those instruments, a month is co 
strued to mean a calendar month. | 
Lacon v. Hooper, (6 Term. Rep. 226.) 
is laid down as a generai rule, that whe} 
the word month is used in a statute, wil 
out the addition of calendar, or any othe’ 
words, to show that the Legislature in| 
tended calendar months, it is under 
stood to mean a lunar month. Lor 
Kenyon there expressed a wish, the 
when the rule was first established, j 
had been decided that months should lx 
understocd to mean calendar, and not |: 
nar months ; but observed, that the cow 
trary had been so long, and so frequentl 
determined, that it ought not again to be 
brought in question. By an act, (1.) 
R. L. 374.) the notice is required to li 
inserted and continued, at least once: 
week, for six successive months previou 
to the sale, in one of the newspaper 
&c. There are no words here to take 
it out of the general rule, that mont 
means lunar month; and this seems t 
have been the construction given to thi 





statute, in Jackson v. Clark, (7 John: 
Rep. 217.) ‘The sale in that case we 
decided to be irregular, but no intima 
tion was given that the time was te 
short; and the notice there was, hk 
the present, computed by lunar months 
if was dated on the 17th of February 
and the sale was on the 12th of Augu:’ 
rom these considerations it is very clea 
that the mode of computing the time © 


notice, required by the statute, must be} 


by lunar, and not by calendar months: 
and this being the only question raise’ 
on the return, the judgment must bé 
afirmed.”’ Judgment affirmed. 
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